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PREFACE

The original edition of Dunnell’s Minnesota Digest, covering Min-
nesota Reports, 1-109. was published in 1910. A Supplement to the
original Digest, covering Minnesota Reports, 110-130, and a part of 131,
was published in 1916. This Supplement includes all the subsequent
Minnesota cases published in Minnesota Reports, 131-147, and in
Northwestern Reporter, 155-184, down to September 16, 1921. It in-
cludes cases that will hereafter appear in Minnesota Reports, 148-150.
The classification of the subject-matter and the section and note num-
bers of this Supplement follow exactly those of the original Digest. To
avoid needless duplication, cases which follow without modification
well established rules that are stated at length in the-original Digest
are merely cited in this volume under the appropriate section and note
number. This Supplement is designed to be used only in connection
with and after the original Digest and for that reason it was deemed
unnecessary to repeat cross-references. Tables of citations are omitted
because of the well-nigh universal practice of attorneys to rely on
periodical publications devoted exclusively to citations. M. B. D.
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EXPLANATIONS

The section numbers in black-face type correspond with the section
numbers of the original Digest. The numbers in parentheses, preceding
citations, refer to the superior note numbers under the corresponding
section of the original Digest. Minnesota cases which are merelyv cited in
this volume after a number in parentheses, without any statement of law
or facts, follow without modification the rule stated at length in the
original Digest under the corresponding section and superior number.
The original Digest should be consulted first.



ABANDONMENT

1. Definition and nature—An abandonment involves an intent to give
up the right or estate abandoned. Mineral Land Investment Co. v. Bish-
op Iron Co., 134 Minn. 412, 159 N. W. 966.

2. What may be lost by abandonment—The equitable interest of a
vendee in a contract for the sale of land may be lost by abandonment.
Mathwig v. Ostrand, 132 Minn. 346, 157 N. W. 589; Enkema v. McIn-
tyre, 136 Minn. 293, 161 N. W. 587; Porten v. Peterson, 139 Minn.
152, 166 N. W. 183.

An unperfected equitable title may be lost by abandonment. An
easement may be so lost even though originating in grant. A legal title
cannot be so lost. Agreements, options or leases, expressly or impliedly
requiring work or exploration may be abandoned. Mineral Land Invest-
ment Co. v. Bishop Iron Co., 134 Minn. 412, 159 N. W. 966.

ABATEMENT AND REVIVAL

ANOTHER ACTION PENDING *

5. When plea allowable—(6, 7) Colby v. Street, 146 Minn. 290, 178
N. W. 599. See L. R. A. 1918A, 5 (identity of issues necessary).

7. Action in another state—(18) Davis v. Minneapolis etc. Ry. Co.,,
134 Minn. 455, 159 N. W. 1084.
(19) L. R. A. 1917F, 1016.

8. Action in federal court—(20) See McCormick v. Robinson, 139
Minn. 483, 167 N. W. 271 (priority).

11. Pleading—A demurrer to a complaint on the ground that another
action is pending accomplishes the same purpose as a plea in abatement.
To be good it must appear that a. judgment in the former action would
be a bar to a judgment in the second action. It is not good where the
nature of the two actions is essentially different though they relate to
the same subject-matter. Colby v. Street, 146 Minn. 290, 178 N. W. 599.

A defendant held not to have abandoned an action to cancel a certifi-
cate in a mutual benefit society or its right to enjoin an action at law
on the certificate, because it failed to plead in its answer the pendency of
the former action. Kanevsky v. National Council, 132 Minn. 422, 157
N. W. 646.

DEATH OF PARTY

14. What causes of action survive—(30) Kanevsky v. National Coun-
cil, 132 Minn. 422, 157 N. W. 646 (cause of action for cancelation of
benefit certificate); Warsaw v. Bakken, 133 Minn. 128, 156 N. W. 7
(cause of action for obstruction of roadway and to abate the nuisance
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15-16 ABATEMENT AND REVIVAL

caused by its obstruction) ; National Council v. Scheiber, 137 Minn. 423,
163 N. W. 781 (cause of action for cancelation of a policy of insurance) ;
Guggisberg v. Boettger, 139 Minn. 226, 166 N. W. 177 (cause of action’
for damages for fraud or deceit).

15. Action does not abate—A suit in equity, brought during the life-
time of the insured, to cancel a certificate in a mutual benefit society,
does not abate by reason of the death of the insured, nor by reason of
the fact that the plaintiff now has an adequate remedy at law by way of
defence to an action on the certificate, nor by reason of the fact that
the action at law is begun before the beneficiaries are substituted as
defendants in the equity suit. Kanevsky v. National Council, 132 Minn.
422,157 N. W. 646. '

The death of one partner pending an action of a survivable character
against the partnership does not abate the action as against the survivors,
and they are not entitled to a continuance so that the personal represen-
tative may be substituted nor should he be substituted. Reliable Engine
Co. v. Ferch Bros., 145 Minn. 420, 177 N. W. 657.

(32) Warsaw v. Bakken, 133 Minn. 128, 156 N. W. 7 (action to re-
strain defendant from obstructing a roadway through his land and to
abate the nuisance caused by its obstruction); National Council v.
Scheiber, 137 Minn. 423, 163 N. W. 781; Supornick v. National Council,
147 Minn. 469,180 N. W. 773. See § 2621.

16. Effect on jurisdiction—If a party was dead at the commencement
of an action a judgment for or against him is void. Poupore v. Stone-
Ordean-Wells Co., 132 Minn. 409, 157 N. W. 648.

An action having been brought against the insured to cancel a bene-
ficiary certificate issued to her under which different amounts were pay-
able to each of two beneficiaries, and the insured having subsequently
died, and one of the beneficiaries being beyond the jurisdiction of the
court, the action was properly continued against the beneficiary within
the jurisdiction. National Council v. Scheiber, 141 Minn. 41, 169 N. W.
272.

(35) Poupore v. Stone-Ordean-Wells Co., 132 Minn. 409, 157 N. W. 648.
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ABORTION

23. What constitutes—G. S. 1913, § 8610, makes the procurement of
a miscarriage resulting in death, manslaughter, “unless the same is neces-
sary to preserve * * * life.” In order to bring a case within the ex-
ception it is not necessary that the danger of death be immediate.. An
instruction that to bring a case within the exception the danger of death
must be immediate is not, however, erroneous, where the defence is pred-
icated on the existence of immediate danger to life. State v. Hatch, 138
Minn. 317, 164 N. W. 1017.

27. Evidence—Admissibility—(51) State v. Newell, 134 Minn. 384,
159 N. W. 829 (declarations of the woman while under treatment and
before the abortion as to the treatment given by defendant held admis-
sible—declarations of another woman that shortly before the date of
the abortion charged defendant offered to perform an abortion upon her
held admissible to prove defendant’s ¢riminal intent).

28. Evidence—Sufficiency—Evidence held sufficient to justify a con-
viction. State v. Newell, 134 Minn. 384, 159 N. W. 829.

ACCORD AND SATISFACTION

34. Definition and nature—The distinction between an accord and
satisfaction and a compromise and settlement is not always observed in
the cases. C. W. La Moure Co. v. Cuyuna-Mille Lacs Iron Co., 147 Minn.
433, 180 N. W. 540.

There may be an accord and satisfaction by a new promise though it
has not yet been performed. Ward v. Allen, 138 Minn. 1, 163 N. W. 749.

35. Accord executory—(65) See Westfall v. Ellis, 141 Minn. 377, 383,
170 N. W. 339; 10 A. L. R. 222; 1 Minn. L. Rev. 503.

36. Necessity of agreement—The fact that defendant in making divi-
sion of a crop added to plaintiff’s share, without his knowledge, an addi-
tional quantity to satisfy a liability to him, did not constitute an accord
and satisfaction of such liability. Brekken v. Wensel, 144 Minn. 218,
174 N. W. 831.

(67) Held v. Keller, 135 Minn. 192, 160 N. W. 487.

37. Consideration—The evidence in this case sustains a finding of the
trial court that a certain compromise agreement was without considera-
tion, in that plaintiff thereby agreed to accept in satisfaction of a claim
against defendant a sum less than the amount of such claim; there being
no bona fide dispute between the parties as to defendant’s liability for
the full amount thereof. Gilia v. Robbins, 134 Minn. 45, 158 N. W 807.

Evidence held not to show any consideration for a relinquishment of
a claim for insurance. Edwards v. Svea Fire & Life Ins. Co., 141 Minn.

285, 170 N. W. 206.
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3742 * ACCORD AND SATISFACTION

(71) See Hage v. Drake Marble & Tile Co., 145 Minn. 113, 176 N. W.
192. :

38. Effect—The parties are concluded only as to matters actually in-
cluded in the agreement. Held v. Keller, 135 Minn. 192, 160 N. W. 487.

If the promise or agreement itself, and not the performance thereof,
is accepted in satisfaction of the demand, and the agreement to accept is
based on a sufficient consideration, the demand is extinguished and
cannot be the foundation of an action. Ward v. Allen, 138 Minn. 1, 163
N. W. 749,

(73) Dieudonne v. Arco Co., 139 Minn. 441, 166 N. W. 1067.

39. Part payment of a liquidated claim—The rule that an agreement
10 pay and accept a smaller sum in full of a debt not yet due is not void,
as being without consideration, does not apply when the creditor is to
receive nothing in return for his discharge of the debt. Gilia v. Robbins,
134 Minn. 45, 158 N. W. 807.

The general rule has been held inapplicable to an agreement reducing
the future rent stipulated in a lease and acted upon by both parties.
After an agreement has been fully executed on both sides the question of
consideration becomes immaterial. C. S. Brackett Co. v. Lofgren, 140
Minn. 52, 167 N. W. 274.

(75) Gilia v. Robbins, 134 Minn. 45, 158 N. W. 807; C. S. Brackett
Co. v. Lofgren, 140 Minn. 52, 167 N. W. 274; C. W. La Moure Co. v.
Cuyuna-Mille Lacs Iron Co., 147 Minn. 433, 180 N. W. 540. See Ed-
wards v. Svea Fire & Life Ins. Co., 141 Minn. 285, 170 N. W. 206. See
L. R. A. 1917A, 719.

(76) C. S. Brackett Co. v. Lofgren, 140 Minn. 52,167 N. W. 274.

(80) Gilia v. Robbins, 134 Minn. 45, 158 N. W. 807.

40. Compromise of unliquidated, disputed, or contingent claims—(89)
C. W. La Moure Co. v. Cuyuna-Mille Lacs Iron Co., 147 Minn. 433, 180
N. W. 540. See Gilia v. Robbins, 134 Minn. 45, 158 N. W. 807 (evidence
held to show that there was not a bona fide dispute between the parties
as to defendant’s liability for the full amount of the claim).

(92) C. W. La Moure Co. v. Cuyuna-Mille Lacs Iron Co., 147 Minn.
433, 180 N. W. 540. See Edwards v. Svea-Fire & Life Ins. Co., 141 Minn.
285, 170 N. W. 206.

41. Retention of money—(96) Isaacs v. Wishnick, 136 Minn. 317, 162
N. W. 297; C. W. La Moure Co. v. Cuyuna-Mille Lacs Iron Co., 147
Minn. 433, 180 N. W. 540.

42, Acceptance of check—Receiving and cashing a check, which shows
on its face that it is to be accepted as full payment of a disputed claim
or returned, operates as an accord and satisfaction of the claim. The
effect of cashing the check is not changed by erasing the words “in full,”
without the knowledge or consent of the other party, as it must be ac-
cepted as tendered or rejected. Beck Electric Const. Co. v. National Con-
tracting Co., 143 Minn. 190, 173 N. W. 413. See 34 Harv. L. Rev. 204.

When a check is sent upoa the condition that it be accepted in full

4



ACCORD AND SATISFACTION—ACCOUNTS 42-50

payment of a disputed claim, there is, as a general rule, but one of two
courses open to the creditor, either to decline the offer and return the
check or to accept it with the condition attached. The moment the cred-
itor indorses and collects the check, knowing it was offered only upon
condition, he thereby agrees to the condition and is estopped from deny-
ing such agreement. It is then that the minds of the parties meet and
the contract of accord and satisfaction becomes complete. Beck Electric
Const. Co. v. National Contracting Co., 143 Minn. 190, 173 N. W. 413.

(98) Isaacs v. Wishnick, 136 Minn. 317, 162 N. W. 297; Matloch v..
Jerabek, 138 Minn. 128, 164 N. W. 587. '

44, Receipts in full—A receipt in full of “all claims and demands of
every kind and nature” given as evidence of an accord and satisfaction,
does not operate as a discharge of a claim which affirmatively appears
not to have been included in the settlement. Held v. Keller, 135 Minn.
192, 160 N. W. 487. v

(1) Held v. Keller, 135 Minn. 192, 160 N. W. 487.

47. Pleading—An accord and satisfaction is not admissible under a
general denial. Lankester v. Fine, 134 Minn. 330, 159 N. W. 622.

An accord and satisfaction is new matter which must be specially
pleaded. Edwards v. Svea Fire & Life Ins. Co., 141 Minn. 285, 170 N. W.
206

49. Evidence—Sufficiency—(9) Ward v. Allen, 138 Minn. 1, 163 N. W.
749; Matloch v. Jerabek, 138 Minn. 128, 164 N. W. 587; Edwards v.
Svea Fire & Life Ins. Co., 141 Minn, 285, 170 N. W. 206; C. W. La Moure
Co. v. Cuyuna-Mille Lacs Iron Co., 147 Minn. 433, 180 N. W. 540.

ACCOUNTING—See Cancelation of Instruments, § 1203.

ACCOUNTS
ACCOUNT STATED

50. What constitutes—An account stated is an agreement that a state-
ment of account between the parties is correct. The agreement may be:
implied, and it may be inferred where a statement is rendered by one
party and acquiesced in by the other. But where the debtor renders a
statement and the creditor protests that it is incorrect, his subsequent
use of a check stated by the debtor to be in full payment of the account
is not conclusive evidence of the creditor’s agreement to an account
stated. Isaacs v. Wishnick, 136 Minn. 317, 162 N. W. 297.

The giving of a check for an account operates as an account stated.
Parties may agree upon the correctness of certain items of an account
between them, though they do not agree.as to all, and this agreement
is conclusive in the absence of fraud or mistake. A reservation of an
amount pending a complete settlement must, under such circumstances,

5



50-60 ACCOUNTS

be regarded as a reservation to cover discrepancies in the portions of the
account as to which the parties do not agree. Behrens v. Kruse, 132
Minn. 69, 155 N. W, 1065, 156 N. W. 1.
" Where a debtor receives a statement of account and not only retains
it for some months without questioning its correctness but also promises
to pay it, he gives it the standing of an account stated which is assail-
able only for fraud or mistake. Kenyon Co. v. Johnson, 144 Minn. 48, 174
N. W. 436.

(12) L. R. A. 1917C, 447.

(13) Standard Grain Co. v. Middlewest Grain Co., 143 Minn. 11, 172
N. W. 775. :

(14) International Harvester Co. v. Swenson, 135 Minn. 141, 160
N. W. 255; Isaacs v. Wishnick, 136 Minn. 317, 162 N. W. 297.

52. Parties—The assent to an account stated may be made through
an agent. Moody v. Thwing, 46 Minn. 511, 49 N. W. 229. See 2 A.
L. R. 6.

53. Effect—Conclusiveness—An account stated can be assailed or set
aside only for fraud or mistake, which must be pleaded and proved.
Behrens v. Kruse, 132 Minn. 69, 155 N. W. 1065, 156 N. W. 1; Kenyon
Co. v. Johnson, 144 Minn. 48, 174 N. W. 436. See 11 A. L. R. 586.

An account stated having been established and defendants having
failed to present any competent evidence to prove their alleged offset,
the court properly directed a verdict for plaintiff. Kenyon Co. v. John-
son, 144 Minn. 48, 174 N. W. 436.

55. Limitation of actions—(25)°34 Harv. L. Rev. 560.

56. Pleading—To allege that an account was stated in a certain sum
means that the debtor and creditor agreed that at the end of their previ-
ous dealings the sum named was the correct amount due and owing
from the former to the latter. Kelly-How-Thompson Co. v. Merritt De-
velopment Co., 147 Minn. 153, 179 N. W. 897.

\28) Behrens v Kruse, 132 Minn. 69, 155 N. W. 1065, 156 N. W. 1.

(30) Kelly-How-Thompson Co. v. Merritt Development Co., 147
Minn. 153, 179 N. W. 897 (complaint sustained as against objection to
evidence thereunder).

57a. Evidence—Sufficiency—Action on account stated. Defendant al-
leged a purchase of goods and set up a counterclaim. Evidence held to
justify findings for defendant. Forman, Ford & Co. v. Madigan, 141
Minn. 492, 169 N. W. 546.

Evidence held to justify a finding of an account stated and for judg-
ment as ordered. Standard Grain Co. v. Middlewest Grain Co., 143 Minn,
11, 172 N. W. 775.

VARIOUS KINDS OF ACCOUNTS
59. Outstanding and open account—(34) 1 A. L. R. 1060.

60. Running account—(35) Lebens v. Nelson, 148 Minn. —, 181 N. W,
350.
(]



ACKNOWLEDGMENT

.65. Nature and sufficiency—Acknowledgment over telephone. 12 A.
L. R. 538.

73. Who may take—(70) See 34 Harv. L. Rev. 330.

78. Conclusiveness—(80) Summit Mercantile Co. v. Daigle, 146 Minn.
218, 178 N. W. 588. See Fuller v. Johnson, 139 Minn. 110, 165 N. W. 874.

83. Liability of officer for negligence—(85) See 10 A. L. R: 871.

ACTION
IN GENERAL

85. Remedy—Definition—The distinction between rights and rem-
edies is fundamental. A right is a well-founded or acknowledged claim;
a remedy is the means employed to enforce a right or redress an injury.
Soderstrom v. Curry & Whyte, Inc., 143 Minn. 154, 173 N. W. 649.

(87) Soderstrom v. Curry & Whyte, Inc., 143 Minn. 154, 173 N. W. 649.

86. Remedies for new statutory rights—(90) See Friederick v. Red-
wood County, 148 Minn. —, 181 N. W. 324.

87. Statutory actions and remedies—When exclusive—When a statu-
tory proceeding prescribes no remedy one who has suffered a wrong in
connection therewith may proceed with any proper remedy afforded by
the common law. Merz v. Wright County, 114 Minn. 448, 131 N. W.
635; Friederick v. Redwood County, 148 Minn.—, 181 N. W. 324,

(91) State v. Board of Education, 133 Minn. 386, 158 N. W. 635;
State v. Schulz, 142 Minn. 112, 171 N. W. 263; Hyett v. Northwestern
Hospital, 147 Minn. 413, 180 N. W. 552; United States v. Babcock, 250
U. S. 328.

88. Ex contractu or ex delicto—An action for damages for malicious
delay in settling and paying fire insurance held on contract, though the
complaint abounded in allegations of malice and intentional wrong do-
ing. Independent Grocery Co. v. Sun Ins. Co., 146 Minn. 214, 178 N. W.
582.

(94) Keiper v. Anderson, 138 Minn. 392, 165 N. W. 237.

89. How and when commenced—An action is deemed as begun for all
purposes when the summons is delivered to the proper officer for service
if such service be completed within the time prescribed by law. McCor-
mick v. Robinson, 139 Minn. 483, 167 N. W. 271.

Where an action is brought agamst a person in one capacity, an amend-
ment by which it is continued against him in a different capacity does
not bring in a new party nor begin a new action, but merely chapges
the capacity in which he is sought to be held, and the beginning of the
action will date from the time it was originally begun regardless of the
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89-96 ACTION—ADJOINING LANDOWNERS

time when the amendment was made. McCormick v. Robinson, 139
Minn. 483, 167 N. W. 271.

In the present case the state action was begun before the commence-
ment of the federal action, and is entitled to priority. McCormick v. Rob-
inson, 139 Minn. 483, 167 N. W. 271.

The action, wherein the judgment now sought to be attacked was
rendered, was already begun, under the purview of section 7707, G. S.
1913, when the attachment therein was levied. Neither the attachment
nor the action was, as a matter of law, abandoned by the delay in the
service of the summons. Wagner v. Farmers’ Co-operative Exchange
Co., 147 Minn. 376, 180 N. W. 231.

Under our statutes an action in which the summons is not served
~ promptly and within a reasonable time after the commencement thereof
is not deemed pending within the meaning of the law. Spotts v. Beebe,
— Minn. —, 182 N. W. 167.

91. Consolidation—A record on appeal held not to show a consolida-
tion of actions. Chance v. Hawkinson, — Minn, —, 182 N. W. 911.

93. Duty to prosecute with diligence—(1) McCormick v. Robinson,
139 Minn. 483, 167 N. W. 271; Spotts v. Beebe, — Minn. —, 182 N. W.
167. See Murray v. Mulligan, 135 Minn. 471, 160 N. W. 1032; Union
Investment Co. v. Abell, 148 Mimn. —, 181 N. W. 353.

ADEMPTION OF LEGACIES—See Wills, § 10297a.

ADJOINING LANDOWNERS

95a. Contracts—Injunction—A permanent injunction held properly
granted to restrain the closing of an opening into an alley whereby an
owner of adjoining property was cut off from access to his property from
the rear of adjoining property, contrary to a contract between the ad-
joining owners. Sharkey v. Batcher, 139 Minn. 337, 166 N. W. 350.

A right given by the owner of a building to the owner of an adjoining
building to use a stairway and passageway in the first building for access
to the second floor of the adjoining building, does not grant an ease-
ment in the land, and is lost when the building, including the stairway
and passageway, is destroyed by fire without the fault of the owner, and
not restored by the construction of a new building and stairway in place
of the old. Brechet v. Johnson Hardware Co., 139 Minn. 436, 166 N W.
1070.

LATERAL SUPPORT
96. Nature of right—(18) 30 Harv. L. Rev. 331.

ADMINISTRATIVE LAW—Sce Constitutional Law, § 1600.
8



ADMIRALTY

98. Jurisdiction of federal courts—How far exclusive—The federal
constitution and statutes conferred upon the federal courts the admiralty
and maritime jurisdiction exactly as it existed at common law. When
the admiralty jurisdiction was exclusive it remained so. If a suit is in
rem against the vessel itself it is essentially one in admiralty and ex-
clusively within the admiralty jurisdiction of the federal courts. Of such
an action the states cannot confer jurisdiction on their courts. But
where the action is in personam against an individual defendant there
is concurrent jurisdiction in the federal courts of admiralty and the state
courts. Lindstrom v. Mutual Steamship Co., 132 Minn. 328, 156 N. W.
669. :

When a person has a cause of action under admiralty or maritime law
he has a choice of remedies. He may proceed in rem in admiralty if a
maritime lien arises; or he may bring suit in personam in an admiralty
court; or he may resort to his remedy at law in the state court; or he
may resort to a federal court at law, if there are proper parties to give
such jurisdiction. When the action is brought in a state court it is gov-
erned by the laws of the state and not the laws of admiralty. It is com-
petent for the state to modify by statute its common-law rules of liability
in their application to such cases, provided the modification does not
conflict with the federal constitution or some paramount federal law.
Lindstrom v. Mutual Steamship Co., 132 Minn. 328, 156 N. W. 669.

An action for an injury received while unloading a vessel at a dock in
the harbor of Duluth, the vessel being operated on the Great Lakes, is
within the jurisdiction of the proper federal court of admiralty, and
also within the jurisdiction of the courts of this state exercising common-
law jurisdiction. Lindstrom v. Mutual Steamship Co., 132 Minn. 328,
156 N. W. 669.

A common-law court may enforce a statutory attachment against a
vessel, as auxiliary to the remedy in personam. Rounds v. Cloverport
F. & M. Co,, 237 U. S. 303, Lindstrom v. Mutual Steamship Co., 132
Minn. 328, 334, 156 N. W. 669.

State workmen’s compensation laws are inapplicable in admiralty.
Southern Pacific Co. v. Jensen, 244 U. S. 205; Peters v. Veasey, 251
U. S. 121; Soderstrom v. Curry & Whyte, Inc., 143 Minn. 154, 173 N. W.
649. Lindstrom v. Mutual Steamship Co., 132 Minn. 328, 156 N. W.
669, is overruled. See 31 Harv. L. Rev. 488; 34 Id. 82; 2 Minn. L. Rev.
145. -

The act of Congress of October 6, 1917, providing for the application
of state workmen’s compensation acts to admiralty, was unconstitutional.
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149. See Soderstrom v.
Curry & Whyte, Inc., 143 Minn. 154, 173 N. W. 649 (holding the act not
retroactive). :

98a. Common law and admiralty law different—It is well understood
that in the two courts, that is, courts of admiralty and courts of law, not
9
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98b-99 ADMIRALTY—ADOPTION

only is the course of proceeding in many respects different, but also “the
rules of decision are different.” A striking instance of this difference is
the rule for estimating damages in suits for personal injury. In the
common-law courts the defendant must pay all the damages or none.
If there has been contributory negligence on the part of the plaintiff, he
can recover nothing. In the admiralty court, where there has been con-
tributory negligence, the entire damages must be equally divided between
the parties. It is held that when the action is at law the rule of liability
prevailing at law, and not the admiralty rule, must be applied. It is also
held that the principles which determine the existence of mutual fault in
admiralty are not precisely the same as those which establish contribu-
tory negligence at law, but that “each court has its own set of rules for
determining these questions, which may be in some respects the same,
but in others vary materially,” and it is held that if a person injured,
though he might proceed in admiralty, elects to sue at law, the common-
law rule as to contributory negligence must be applied, and he cannot
recover “though defendant were negligent, if it appeared that his own
negligence directly contributed to the result complained of.” If this is
the true principle to be applied as to contributory negligence, it must be
the true principle to be applied as to all of the rules of law upon which
liability depends. Lindstrom v. Mutual Steamship Co., 132 Minn. 328,
156 N. W. 669.

98b. Maritime torts—Injuries to employees—One employed by a sh:p-
per of pulpwood to load it on a vessel while moored on navigable waters
at a dock in a port in this state, to be transported to a port in another
state, is engaged in work of a maritime nature, and, if injured while so

. employed, does not come within the scope of the Workmen’s Compensa-

tion Law of this state. One thus employed, if injured by reason of the
actionable negligence of his employer, is not limited to the relief to which
seamen are entitled under the rules of admiralty, but may recover the
full damages to which he would be entitled at common law. Soderstrom
v. Curry & Whyte, Inc,, 143 Minn. 154, 173 N. W. 649.

ADOPTION

98c. Consent of parents—The consent of the mother is essential to
the adoption of an illegitimate child. State v. Juvenile Court, 147 Minn.
222,179 N. W. 1006; State v. Beardsley, — Minn. —, 183 N. W. 936.

Her consent, though given in writing and accompanied by a transfer
of the custody of the child, may be revoked at any time before the child
is legally adopted. State v. Beardsley, — Minn. —, 183 N. W. 956.

99. Nature of statutory proceedings—Conclusiveness of decree—Col-
lateral attack—Estoppel of parties—Notice—The purpose of an adoption
proceeding is to change the status of the child in its relation to its adopt-
ive parents, and the child, its natural parents or guardian. and the
adoptive parents are the parties to the proceeding. A substantial compli-

10



ADOPTION—ADULTERY ' 99-103

ance with the requirements of the statute will sustain the validity of the
proceeding. The decree cannot be attacked collaterally. The presumptive
heirs of the adoptive parents'cannot complain because they may be de-
prived of rights of inheritance by the adoption of a child. When the
adoptive parents obtain the decree they asked for and take the child into
the family and treat it as their own, they and their heirs and personal
representatives are estopped from asserting that the child was not legally
adopted. Kenning v. Reichel, — Minn. —, 182 N. W. 517.

After the death of her adoptive parents, appellant made an ex parte
application for the entry nunc pro tunc of a decree of adoption. The ap-
plication, which was not based solely on the court records, but also on
affidavits stating facts extraneous to the records, was granted. There-
after, on the motion of a son and heir at law of the adoptive parents, the
judgment so entered was vacated, and he was given an opportunity to
oppose appellant’s application. Held, that the son was entitled to notice
before the judgment was entered, and that the court properly vacated
it for want of such notice. Kenning v. Reichel, — Minn. —, 182 N. W.
517.

Under G. S. 1913, § 7155, as amended by Laws 1917, c. 222, requiring
publication of notice of an adoption proceeding and such further notice
to the known kindred as shall appear just and practicable, where grand-
parents of an orphan had no notice of the proceeding, and after obtaining
knowledge promptly applied for a vacation of the decree, the court should
have exercised its discretion to open the decree. In re Fay, 147 Minn.
472, 180 N. W. 533. .

In support of the validity of a judgment of adoption of an orphan en-
tered without notice to the maternal grandparents, it may be assumed
that the court determined that no further notice than the one published
as required by statute was just and practicable. In re Fay, 147 Minn.
472, 180 N. W, 533.

ADULTERY

103. Indictment—Complaint of spouse—A prosecution for the crime
of adultery may be commenced by an indictment without a formal com-
plaint being first made by the innocent spouse before a committing mag-
istrate. In such a prosecution the grand jury may not receive the evi-
dence of the innocent spouse, without the consent of the defendant, and
base a true bill in part upon such testimony. An indictment so found will
not be set aside on motion on the ground merely that incompetent evi-
dence was received by the grand jury. State v. Marshall, 140 Minn. 363,
168 N. W. 174. See 5 Minn. L. Rev. 389.

ADVANCEMENTS—See Descent and Distribution, § 2724b; Exécu-

tors and Administrators, § 3656.
11



ADVERSE POSSESSION

107. The statute—General scope—It is actual possession of one party
for the requisite period that bars recovery and not the non-occupancy
of the other party. Mineral Land Investment Co. v. Bishop Iron Co.,.
134 Minn. 412, 159 N. W. 966.

(43) Mineral Land Investment Co. v. Bishop Iron Co., 134 Minn. 412,
159 N. W. 966.

109. Object and policy of statute—The statute is a statute of repose.
Rupley v. Fraser, 132 Minn. 311, 156 N. W. 350.

The statute was not designed in favor of the disseizor, but it prefers
an interloper who will utilize the land and assume the burdens of owner-
ship, to the true owner who abandons the land and its burdens. Rupley
v. Fraser, 132 Minn. 311, 156 N. W. 350.

(47) 32 Harv. L. Rev. 135 (policy and operation of statute).

(48) Rupley v. Fraser, 132 Minn. 311, 156 N. W. 350.

110. Public lands excepted—The title to public land does not pass
from the government until the issuance of a patent, and while the title
is in the United States no adverse possession of it can, under a state stat-
ute of limitations, confer a title which will prevail against the legal title
under a patent from the government. Baker v. Berg, 138 Minn. 109, 164
N. W. 58B.

111. Public streets, parks, etc., excepted—One may be in adverse pos-
session of land though it is traversed by public streets, and, while he can-
not acquire by adverse user the rights of the public in the streets, he may
by occupation of the whole tract acquire title to the portions not dedi-
cated to public use and he may also acquire title to the fee in the streets.
Rupley v. Fraser, 132 Minn. 311, 156 N. W. 350.

In order to prove title by adverse possession it is necessary to prove,
not only possession, but hostile possession. When a street is dedicated
by plat, the city may choose its own time to occupy, open and use the
street, and until it does so, possession of the street by the abutting owner
who owns the fee of the street, is not regarded as hostile and the statute
of limitations will not commence to run. Pierro v. Minneapolis, 139 Minn.
394, 166 N. W. 766.

(55) Hrdlicka v. Haberman, 140 Minn. 124, 167 N. W. 363.

112a. Necessity of paying taxes—The statute, making payment of
taxes for at least five consecutive years upon land separately assessed a
prerequisite to the acquisition of title by adverse possession, applies in all
cases where the possession had not ripened into title before the statute
took effect. Post v. Sumner, 137 Minn. 201, 163 N. W. 161.

Where the owner of lot 9 claims the title by adverse possession to an
adjoining strip of lot 10 not separately assessed, it is not necessary,
under G. S. 1913, § 7696, that he should have paid taxes on the disputed
strip. Kelley v. Green, 142 Minn. 82, 170 N. W. 922.

12



ADVERSE POSSESSION ’ 113-114

113. Essentials of adverse possession—In general—(58) Rupley v.
Fraser, 132 Minn. 311, 156 N. W. 350; Stevens v. Velde, 138 Minn. 59,
163 N. W. 796; Kelley v. Green, 142 Minn. 82, 170 N. W. 922.

114. The possession must be hostile and under claim of right—By “hos-
tile” is meant that the possession must be with intent to claim and hold
the land against the true owner and the whole world, but it is not neces-
sary that the claimant enter under a claim of ownership in fee. Rupley v.
Fraser, 132 Minn, 311, 156 N. W. 350; Cain v. Highland Co., 134 Minn.
430, 159 N. W. 830. ‘

It is not necessary that the disseizor should believe or assert that he
has a right to enter. Good faith is not an essential element of adverse
possession. Rupley v. Fraser, 132 Minn. 311, 156 N. W. 350; Cain v.-
Highland Co., 134 Minn. 430, 159 N. W. 830.

The claimant need not be in possession under color of title or claim
of actual right. The possession may originate in trespass and the purpose
may be to usurp. Cain v. Highland Co., 134 Minn. 430, 159 N. W. 830.

Title may be acquired by adverse possession though the occupancy is
under a mistake as to boundry, but the usual elements of adverse pos-
session must exist, including adverse intent. Stevens v, Velde. 138 Minn.
59, 163 N. W. 796.

Adverse possession must be openly hostile. Divestiture of title by ad-
verse possession rests upon proof or presumption of notice to the true
owner of the hostile character of the possession. The possession of one
owner in common is presumed not to be hostile. Possession originating
in a tenancy is presumably not hostile. Acts of occupation sufficient to
show hostility as to strangers may not be sufficient as between near rel-
atives. In all cases where the original occupation was permissive, the
statute will not run until an adverse holding is declared and notice of such
change is brought to the knowledge of the owner. Proof of inception of
hostility must in all such cases be clear and unequivocal. But it is not
necessary that the assertion of title be expressly or affirmatively declared.
This may be shown by circumstances. Beitz v. Buendiger, 144 Minn. 52,
174 N. W. 440.

(59) Rupey v. Fraser, 132 Minn. 311, 156 N. W. 350; Stevens v. Velde,
138 Minn. 59, 163 N. W. 796 ; Pierro v. Minneapolis, 139 Minn. 394, 166 N.
W. 766; Rux v. Adam, 143 Minn. 35, 172 N. W. 912,

(62) Rupley v. Fraser, 132 Minn. 311, 156 N. W. 350.

(68) Stevens v. Velde, 138 Minn. 59, 163 N. W. 796; Kelley v. Green,
142 Minn. 82, 170 N. W. 922

(70) Leuthold v. John A. Stees Co., 141 Minn. 213, 169 N. W. 709;
Beitz v. Buendiger, 144 Minn. 52, 174 N. W. 440.

(73) Holland v. Ousbye, 132 Minn. 106, 155 N. W. 1071 (evidence held
to show an ouster and assertion of adverse claim for the statutory per-
iod) ; Beitz v. Buendiger, 144 Minn. 52, 174 N. W. 440.

(74) Holland v. Ousbye, 132 Minn. 106, 155 N. W. 1071.

(78) 2 Minn. L. Rev. 137.

(80) Rux v. Adam, 143 Minn. 35, 172 N. W. 912,

13



114-119 ADVERSE POSSESSION

(82) See Holland v. Ousbye, 132 Minn. 106, 155 N. W. 1071.
(83) 1 A. L. R. 1329.
(87) Beitz v. Buendiger, 144 Minn. 52, 174 N. W. 440.

117. The possession must be continuous—One in adverse possession
may acquire a tax certificate on sale of the land for taxes, and may assign
the same without breaking the continuity of his possession. An instru-
ment of assignment, given in this case by one in adverse possession, and
in form a sale and transfer of all his interest in the land, is held not to
break the continuity of adverse posssession: First, because it was not
delivered until after title by adverse possession matured; and, second,
because intended only as an assignment of the tax lien. Although the
instrument was in writing, still, in litigation between one party to the
instrument and strangers, the real nature of the transaction may be
shown by parol evidence. There is no real forfeiture to the state for
taxes in this state, and what is sometimes called forfeiture to the state
upon the expiration of three years from date of sale to the state does not
interrupt adverse possession. Rupley v. Fraser, 132 Minn. 311, 156 N.
W. 350. -

An occupant’s temporary absence from premises used as a home does
not break the continuity of his possession. Kelley v. Green, 142 Minn.
82,170 N. W. 922,

The possession of several successive holders may be tacked together
if there is privity between them. Such privity exists between two succes-
sive holders when the latter takes under the earlier by voluntary transfer
of possession. It is not necessary that the deed from the one to the other
should describe the tract adversely occupied. Kelly v. Green, 142 Minn.
82,170 N. W. 922. :

The fact that a predecessor in title, who farmed and raised crops on the
land, did not reside on it nor keep cattle on it for two years and hence did
not use the lane in dispute as a passageway for cattle during that period,
did not break the continuity of possession. The finding that such pos-
session was adverse is sustained by the evidence. Bahneman v. Fritche,
147 Minn. 329, 180 N. W. 215.

(4) Kelley v. Green, 142 Minn. 82, 170 N. W. 922

(9, 10) Kelley v. Green, 142 Minn. 82, 170 N. W. 922, See 32 Harv. L..
Rev. 135.

118. The possession must be exclusive—(13) John A. Stees Co. v. Rein-
hardt, 142 Minn. 340, 172 N. W. 219; Rux v. Adam, 143 Minn. 35, 172 N.
W. 912

119. Color of title —(15) Rupley v. Fraser, 132 Minn. 311, 156 N. W..
350; Stevens v. Velde, 138 Minn. 59, 163 N. W. 796.

(16, 17) Rupley v. Fraser, 132 Minn. 311, 156 N. W. 350; Cain v.
Highland Co., 134 Minn. 430, 159 N. W. 830.

(18) 2 A. L. R. 1457 (necessity of writing to give color of title).

(20) Rupley v. Fraser, 132 Minn. 311, 156 N, W. 350,
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ADVERSE POSSESSION 121-131

121. Easements—Certain wall and sewer easements held not acquired
by adverse possession. Leuthold v. John A. Stees Co., 141 Minn. 213,
169 N. W. 709.

Evidence held not to show a public easement by prescription in a
strip of land inside the line of a sidewalk left open by the owner for the
display of goods by occupants of business buildings, erected five feet
back from the line for that purpose. The use of the public was not
exclusive. John A. Stees Co. v. Reinhardt, 142 Minn. 340, 172 N. W. 219.

125. Pleading—The sufficiency of a complaint to admit proof of ad-
verse possession questioned but not determined. Roy v. Dannehr, 137
Minn. 464, 162 N. W. 1050.

(35) Beitz v. Buendiger, 144 Minn. 52, 174 N. W. 440. See § 112a.

127. Evidence must be clear and convincing—(40) Cain v. Highland
Co., 134 Minn. 430, 159 N. W. 830; Stevens v. Velde, 138 Minn. 59, 163
N. W. 796; Beitz v. Buendiger, 144 Minn. 52, 174 N. W. 440.

128. Law and fact—(41) Stevens v. Velde, 138 Minn. 59, 163 N. W.
796. ’

129. Burden of proof—Though the court finds adverse possession for
more than the statutory period it is enough if the proof establishes it
for the statutory period. Kelley v. Green, 142 Minn. 82, 170 N. W. 922,

130. Facts held sufficient to constitute adverse possession—Evidence
held to show adverse possession for the statutory period by one whose
possession began as that of a tenant in common. Holland v. Ousbye,
132 Minn. 106, 155 N. W. 1071.

Where an abutting owner maintained for the statutory period a fence
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